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Prosecuting Sexual Violence at the 
Cambodian War Crimes Tribunal: 
Challenges, Limitations, and 
Implications

Douglas Irvin-Erickson

ABSTRACT

The trial of Khieu Samphan and Nuon Chea in Case 002 at the Extraordinary 
Chambers in the Courts of Cambodia (ECCC) is widely seen as a landmark 
case in international criminal law. While the defendants were convicted 
of crimes against humanity in the first half of the case, Case 002/01, they 
were cleared of charges for sexual crimes by the trial chambers, disap-
pointing observers and advocates who considered them to have facilitated 
mass sexual violence between 1976 and 1979 in Democratic Kampuchea 
(DK), as Cambodia was known at the time. Case 002/01 raises important 
questions over the prosecution of sexual crimes as acts of state, especially 
when that state’s official policy is to prevent and punish sexual violence. 
The conclusion of this article discusses the court’s ruling that DK policies 
and laws against sexual violence indicate that the defendants intended to 
prevent sexual violence. The ruling is deeply flawed, especially when we 
consider that murder was also outlawed under the DK criminal code. Yet, 
these laws against murder were not considered a barrier to charging Khmer 
Rouge leaders with murder in the context of war crimes, crimes against 
humanity, and genocide. This, in turn, raises a question as to what exactly 
constitutes state policy in the context of mass violence committed by state 
actors: the policy of governments, laws, and decrees of the state or the 
actions of the state and government?
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I. INTRODUCTION

The Extraordinary Chambers in the Courts of Cambodia (ECCC) for the Pros-
ecution of Crimes Committed during the Period of Democratic Kampuchea 
has been called “the most important trial in the world.”1 The ECCC was estab-
lished to prosecute crimes committed by the Communist Party of Kampuchea 
(CPK), commonly known as the Khmer Rouge, in Democratic Kampuchea 
(DK), as Cambodia was called at the time. The first co-defendant in Case 
002 was the DK Head of State Khieu Samphan.2 The second co-defendant, 
CPK Deputy Secretary Nuon Chea, was the second in command in the CPK 
regime and was responsible for implementing the directives of the Khmer 
Rouge leader Pol Pot.3 Chea also served on the highest decision-making 
and legal bodies in the country, the Central Committee and the Standing 
Committee.4 On September 15, 2010, the defendants were indicted by the 
ECCC on charges of crimes against humanity, genocide, and grave breaches 
of the Geneva Conventions of 1949.5

The International Criminal Tribunal for the Former Yugoslavia (ICTY) and 
the International Criminal Tribunal for Rwanda (ICTR) in the 1990s helped 
usher in new hope amongst human rights activists that sexual violence com-
mitted in the context of armed conflict would finally be brought under the 
purview of international criminal law.6 Human rights advocates and observ-
ers in the following decade celebrated the International Criminal Tribunal 
and the ECCC for their promise to expand legal protections against sexual 
violence and gender based crimes.7 However, in practice, both courts have 

  1. Press Release, U.S. Dep’t of State, U.S. Announces Contribution to the Khmer Rouge 
Tribunal (14 Oct. 2011), available at https://2009–2017.state.gov/j/gcj/us_releases/
other/2011/175540.htm.

  2. Case 002/01, Case No. 002/19–09–2007/ECCC/TC, Judgment, ¶ 10 (Extraordinary 
Chambers in the Cts. of Cambodia 7 Aug. 2014).

  3. Id. ¶¶ 9, 82.
  4. Id. ¶ 202.
  5. Id. ¶ 3. In the time between when this article was written and its publication date, the 

second part of Case 002 of the Extraordinary Chambers in the Course of Cambodia, Case 
002/02, came to a close in June 2017. Updates on the status of the tribunal available at 
https://www.eccc.gov.kh/en/case-load. The Cambodia Tribunal Monitor offers expert legal 
analysis and updates on the court’s progress available at http://www.cambodiatribunal.
org/.

  6. Kelly D. Askin, Sexual Violence in Decisions and Indictments of the Yugoslav and 
Rwandan Tribunals: Current Status, 93 Am. J. Int’l l. 97, 97–98 (1999); Kelly D. Askin, 
Prosecuting Wartime Rape and Other Gender-Related Crimes under International Law: 
Extraordinary Advances, Enduring Obstacles, 21 Berkeley J. Int’l l. 288, 305 (2003); 
Alex Obote-Odora, Rape and Sexual Violence in International Law: ICTR Contribution, 
12 new eng. J. Int’l & Comp. l. 135 (2005); Stephanie K. Wood, A Woman Scorned for 
the “Least Condemned” War Crime: Precedent and Problems with Prosecuting Rape as 
a Serious War Crime in the International Criminal Tribunal for Rwanda, 13 Colum. J. 
gender & l. 274 (2004).

  7. Douglas Irvin-Erickson, Sixty Years of Failing to Prosecute Sexual Crimes: From Raphaël 
Lemkin at Nuremberg to Lubanga at the International Criminal Court, in A gendered 
lens for genoCIde preventIon 83, 83 (Mary Michele Connellan & Chistiane Fröhlich eds., 
2018).
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disappointed.8 In the ECCC, Samphan and Chea were cleared of charges 
for sexual crimes in spite of historians’ wide documentation of the Khmer 
Rouge’s commission of mass rape and sexual torture to advance the larger 
common purpose of the regime’s criminal program (whether war crimes, 
crimes against humanity, or genocide).9

Case 002 raises important questions over the prosecution of sexual crimes 
as acts of state in international criminal tribunals. The first question is, how 
should sexual violence be understood in connection to larger programs of 
armed conflict—namely, whether sexual violence that occurs within the 
context of armed conflict can be considered an integral aspect of the criminal 
programs enacted by the leaders of armed groups and states, or whether 
sexual violence that occurs in the context of armed conflict is incidental 
and not immediately connected to the structure and goals of armed conflict. 
This is an especially important question when that state’s official policy is to 
prevent and punish sexual violence, as was the case with the DK regime.

What constitutes state policy in the context of mass violence commit-
ted by states: the laws and decrees of the state or the actions by the state? 
The particular kinds of victimization experienced by women in DK were 
an integral part of the Khmer Rouge’s extreme violence against families and 
communities. The violence was a pattern across DK, and was connected to 
the regime’s genocidal policies, even though the DK government outlawed 
sexual violence and enacted brutally harsh laws to punish those who com-
mitted the acts.10 Can these government policies outlawing sexual violence 
be taken as an indication that the defendants did not intend to commit sexual 
violence, and therefore cannot be prosecuted for these crimes?

II.  SEXUAL VIOLENCE FROM THE IMT, ICTY, ICTR, AND ICC TO THE 
ECCC

An atrocity crime refers to genocide, crimes against humanity, and war 
crimes.11 In this article, sexual crimes is defined to align with the crimes 

  8. Id. at 83. See also Niamh Hayes, Sisyphus Wept: Prosecuting Sexual Violence at the 
International Criminal Court, in the AshgAte reseArCh CompAnIon to InternAtIonAl CrImInAl 
lAw: CrItICAl perspeCtIves 7, 7 (William A. Schabas et al. eds., 2013); Theresa de Langis, A 
Missed Opportunity, A Last Hope? Prosecuting Sexual Crimes Under the Khmer Rouge 
Regime, 3 CAmBodIAn l. & pol’y J. 39 (2014).

  9. kAtrInA nAtAle, proJeCt on gBv durIng the khmer rouge regIme, CAmBodIAn defenders proJeCt, 
“I Could feel my soul flyIng AwAy from my Body:” A study on gender-BAsed vIolenCe durIng 
demoCrAtIC kAmpuCheA In BAttAmBAng And svAy rIeng provInCes 1–2 (2011); duong sAvorn, the 
mystery of sexuAl vIolenCe under the khmer rouge regIme (2011); sotheAry yIm, the pAst And 
the present of forCed mArrIAge survIvors: experIenCe towArd heAlIng (2013). See generally 
Irvin-Erickson, supra note 7.

 10. mArtIn shAw, wAr And genoCIde: orgAnIzed kIllIng In modern soCIety 180–81 (2003).
 11. David Scheffer, Genocide and Atrocity Crimes, 1 genoCIde stud. & preventIon: An Int’l J. 

229, 230 (2006).
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under the jurisdiction of the ICC, as outlined in the Rome Statute of the ICC, 
encompassing rape‚ enforced prostitution, and sexual violence.12 A sexual 
crime can be physically violent, non-violent, or even non-physical. This is 
different from gender-based crimes, which signify acts committed against 
people because of their sex or socially constructed gender roles. Yet, in 
this definition, sexual violence or sexual crimes are types of gender-based 
crimes.13

As has been recently noted, the Lubanga case at the ICC has been 
taken to “demonstrate[] that the prosecution of sexual crimes has not been 
hindered by juridical constraints or restrictive precedents,” but rather by the 
way courts, prosecutors, and scholars conceptualize sexual and gender-based 
crimes.14 This article makes a similar argument with regard to the prosecu-
tion of sexual violence at the ECCC. Before the ICC, scholars suggested that 
the ICTY and ICTR were ineffective in obtaining convictions of perpetrators 
for the thousands of people who were sexually assaulted for three main 
reasons: (1) the courts and prosecutors faced a lack of funding and decided 
to dedicate resources to prosecuting other crimes, (2) the limited coopera-
tion of host countries to participate in prosecutions of sexual violence, and 
(3) the unwillingness of witnesses to testify.15 This is despite the fact that 
the ICTR was the first court to establish that rape can constitute an act of 
genocide.16 This points to a contradiction where sexual crimes are increas-
ingly explicit in the mandates of international criminal courts and continue 
to be a growing component of global human rights discourses.17 Yet, the 
conceptualization of sexual crimes within the context of mass atrocities has 
not changed significantly, at least since the international war crimes tribunals 
after the Second World War.18

Biases against sexual violence are longstanding traditions in interna-
tional criminal law. Although the 1899 and 1907 Hague Conventions did 
not state that rape and sexual assault were war crimes, these crimes were 

 12. Rome Statute of the International Criminal Court, adopted 17 July 1998, art. 7(1)(g), 8(2)
(b)(xxii), 8(2)(e)(vi), U.N. Doc. A/CONF.183/9 (1998), 2187 U.N.T.S. 90 (entered into 
force 1 July 2002) [hereinafter Rome Statute of the ICC].

 13. Gender is defined by Article 7(3), and refers the social construction of gender, and the 
accompanying roles, behaviors, activities, and attributes assigned to women and men, 
and to girls and boys. Id.

 14. Irvin-Erickson, supra note 7, at 83–84; Patricia H. Davis, The Politics of Prosecuting 
Rape as a War Crime, 34 Int’l lAw. 1223 (2000).

 15. Irvin-Erickson, supra note 7, at 84.
 16. Prosecutor v. Akayesu, Case No. ICTR-96–4-T, Judgment, ¶ 690 (Int’l Crim. Trib. For 

Rwanda 2 Sept. 1998).
 17. Rome Statute of the ICC, supra note 12, art. 7. This was the first international instru-

ment to name sexual violence as crimes against humanity committed by either states or 
non-state actors. See id. art. 7(1)(g) (“Rape, sexual slavery, enforced prostitution, forced 
pregnancy, enforced sterilization, or any other form of sexual violence of comparable 
gravity”).

 18. Irvin-Erickson, supra note 7, at 84.
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considered crimes under customary international law and referred to under 
euphemisms of protecting “[f]amily honour and rights.”19 This was the begin-
ning of a tradition in international law that essentialized gender roles and 
conceptualized prohibitions of acts consistent with sexual and gender-based 
crimes as protections of a women’s dignity, not individual rights.20 Because 
traditions of biases and normative assumptions tend to linger for generations, 
even the Geneva Convention Additional Protocols of 1977—considered a 
watershed moment in the history of the struggle to include gender-based 
crimes under international criminal law—evoked the tradition of protecting 
family honor, not the rights of individuals, and focused only on protecting 
women as expectant and nursing mothers, not as individuals.21

These biases were at work at the International Military Tribunal at 
Nuremberg (IMT). The jurist who coined the word “genocide,” Raphaël 
Lemkin, argued, at the IMT, that acts consistent with what we would now 
call sexual crimes were a fundamental aspect of the German war effort, but 
the laws of war were unprepared to deal with them.22 Rape was listed under 
the Control Council Law No. 10, signed by the Allies in 1945 to try Nazi 
war criminals who were not brought up on charges at the IMT.23 However, 
the charters of the Nuremberg and Tokyo tribunals made no reference to 
sexual crimes.24 Moreover, the IMT “prosecution decided not to charge Ger-
man defendants for rape even though rape and other acts consistent with 
sexual crimes figured heavily in the testimony presented” at the tribunal.25

 19. M. CherIf BAssIounI, CrImes AgAInst humAnIty In InternAtIonAl CrImInAl lAw 348 (2d ed. 1999). 
See also Hague Convention (IV) Respecting the Laws and Customs of War on Land and 
its annex: Regulations concerning the Laws and Customs of War on Land, 18 Oct. 1907, 
art. 46 [hereinafter Hague Convention (IV)].

 20. Judith Gardam, Women and the Law of Armed Conflict: Why the Silence? 46 Int’l Comp. 
l. Q. 55, 74 (1997).

 21. For a critical assessment, see id. The 1949 Geneva Conventions outlawed rape, but it 
was not until 1969 that international law substantially dealt with sexual violence, when 
the United Nations established the Commission on the Status of Women, see id.

 22. douglAs IrvIn-erICkson, rAphAël lemkIn And the ConCept of genoCIde 1 (2017).
 23. Control Council Law No. 10 art. II(1)(c), Punishment of Persons Guilty of War Crimes, 

Crimes Against Peace and Against Humanity (20 Dec. 1945), available at http://hrlibrary.
umn.edu/instree/ccno10.htm.

 24. kelly dAwn AskIn, wAr CrImes AgAInst women: proseCutIon In InternAtIonAl wAr CrImes trIBunAls 
186–96 (1997). On Japanese war crimes and violence against women, see Preliminary 
Report Submitted by the Special Rapporteur on Violence Against Women, its Causes 
and Consequences, Ms. Radhika Coomaraswamy, in Accordance with Commission on 
Human Rights Resolution 1994/45, U.N. ESCOR, Comm’n on Hum. Rts., 50th Sess., 
Agenda Item 11(a), §288–90, U.N. Doc. E/CN.4/1995/42 (1994). In the Tokyo trials, 
rape was mentioned in the charges, but only indirectly as Japanese commanders were 
found guilty of allowing soldiers under their command to commit rape. See BAssIounI, 
supra note 19, at 80, 125, 186.

 25. Irvin-Erikson, supra note 7, at 86. InternAtIonAl mIlItAry trIBunAl, trIAl of the mAJor wAr 
CrImInAls Before the InternAtIonAl mIlItAry trIBunAl: nuremBerg, 14 novemBer 1945 - 1 oCtoBer 
1946, vol. No. 2, at 139, vol. 6, at 211–14, 404 (1947), available at https://www.loc.gov/
rr/frd/Military_Law/NT_major-war-criminals.html. On this point, see Askin, Prosecuting 
Wartime Rape and Other Gender-Related Crimes Under International Law, supra note 
6 (on witness testimony of sexual violence and rape before the Nuremberg Tribunal and 
Tokyo Tribunal).
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Lemkin believed that the laws of war were out of step with the evolving 
nature of armed conflict in the twentieth century. For one, he understood that 
laws of war did not recognize war crimes committed by state actors against 
the civilian populations of the state.26 Moreover, the laws of war were silent 
on sexual crimes, referring only to prohibitions on violating family honor.27 
Because of this silence, Lemkin argued, at the IMT, that prosecuting acts 
consistent with sexual crimes under international criminal law would only 
be possible by showing that these acts were fundamental aspects of larger 
criminal enterprises.28 Unsuccessfully, Lemkin lobbied the prosecution to 
prosecute German soldiers and Nazi officials under the rubric of genocide 
acts that we would now call sexual violence—including forced marriages, 
forced abortions of supposedly racially inferior women, forced impregna-
tions, or rape, of supposedly racially superior women by German soldiers, 
and the subsidization of illegitimate children born to women impregnated 
by Germans.29 In Lemkin’s argument, through his conception of the crime of 
genocide, these acts could come under the purview of international crimi-
nal law.30 Framed as acts committed in order to commit genocide, these 
acts of sexual violence, Lemkin believed, would not be seen as incidental 
occurrences, but integral to the conflict. This would allow prosecution of 
sexual crimes as war crimes by virtue of the fact that they were committed 
to advance the larger goals of the Germans in the conflict.

What Lemkin was arguing in the 1940s was that acts consistent with 
sexual crimes committed against individuals were often part of the over-
arching social, political, or military framework of mass atrocities committed 
within the context of armed conflict. This position would not be dealt with 
in international law until the end of the twentieth century.31 To be clear, it 
was not the violation of the individual rights of the victim that made sexual 
crimes international crimes in Lemkin’s mind. Yet, Lemkin had still managed 
to find a way to criminalize acts consistent with sexual crimes without mak-
ing reference to an assumption that preserving women’s traditional gender 
roles was necessary for preserving the well-being of society, or peace.32

The tendency—from policy makers and jurists to academics—is to inter-
pret sexual crimes as occurring because of organizational anarchy, so that 
commanders are responsible for sexual crimes only in so far as they did a 

 26. rAphAël lemkIn, AxIs rule In oCCupIed europe: lAws of oCCupAtIon, AnAlysIs of government, 
proposAls for redress 79–80 (1944).

 27. BAssIounI, supra note 19, at 348. See also Hague Convention (IV), supra note 19, art. 
46.

 28. IrvIn-erICkson, rAphAël lemkIn And the ConCept of genoCIde, supra note 22, at 144–49.
 29. Letter from Raphaël Lemkin, to the Right Honorable David Maxwell Fyte (26 Aug. 1946) 

(on file with American Jewish Historical Society in New York, NY).
 30. IrvIn-erICkson, rAphAël lemkIn And the ConCept of genoCIde, supra note 22, at 149.
 31. hIlAry ChArlesworth & ChrIstIne ChInkIn, the BoundArIes of InternAtIonAl lAw: A femInIst 

AnAlysIs 158 (2000). See Irvin-Erickson, supra note 7, at 85.
 32. Irvin-Erickson, supra note 7, at 85.
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poor job of preventing their soldiers from committing these acts.33 This view 
inherently casts sexual crimes as incidental occurrences, and undermines 
the basis for establishing the defendant’s mens rea (the defendant’s guilty 
mind, where he or she knowingly or intentionally committed the actus reus, 
the criminal act).34 If sexual crimes are incidental or opportunistic, then a 
commander cannot know in advance that those under his or her command 
would commit sexual crimes. Lemkin’s position has two implications for 
understanding the connection between sexual violence and armed conflict. 
First, sexual crimes should be seen as weapons of war or acts of genocide—as 
has been established by the ICTR, but not developed further in later courts—
not as secondary offenses that occur because more serious atrocities created 
a context that allowed for their commission.35 This also means that sexual 
crimes should not be prosecuted as genocide simply when the act is done 
with the intention of destroying a group, but rather because it constitutes a 
violation of individual rights that is integral to the criminal act of genocide, 
or other mass atrocity. Secondly, Lemkin argued that an individual who 
committed an act consistent with sexual crimes within, and in conjunction 
with, other war crimes can be prosecuted for war crimes while, simultane-
ously, the leaders who conducted and perpetrated the war crimes can be 
charged for sexual crimes.36 Such a position placed criminal responsibility 
with the leaders and elites who set in motion programs of mass atrocities 
or war crimes, in order to achieve certain ends in a conflict, but who could 
not be shown to directly order or cause each individual act or crime.

To prosecute sexual crimes in international criminal courts, as for any 
other crime, the prosecution must show a causal link between the accused 
and the crimes. Historically, however, international criminal courts tend to 
require higher levels of proof in cases of sexual crimes than in other types 
of crimes. For other types of crimes against humanity and war crimes, the 
threshold for establishing a direct causal link between the accused and the 

 33. Gerald Schneider, Lilli Banholzer, & Laura Albarracin, Ordered Rape: A Principle-Agent 
Analysis of Wartime Sexual Violence in the DR Congo, 21 vIolenCe AgAInst women 1341 
(2015).

 34. Establishing criminal intent, as opposed to criminal knowledge, would require demon-
strating that the sexual violence that seemed to have occurred incidentally was orches-
trated intentionally by commanders without issuing any direct orders. It is increasingly 
clear that sexual violence committed in times of armed combat is not incidental, but 
“ordered” by commanders through the use of direct or indirect sanctions and rewards. 
See id. at 1358–59.

 35. The International Criminal Tribunal for Rwanda made the decision in Akayesu that “rape 
and other forms of sexual violence can constitute a war crime, a crime against humanity, 
or a constitutive act with respect to genocide.” See United Nations Security Council 
Resolution 1820, U.N. SCOR, art. 3, 4, U.N. Doc. S/RES/1820 (2008). See generally 
Prosecutor v. Akayesu, Case No. ICTR-96–4-T, Judgment (Int’l Crim. Trib. For Rwanda 
2 Sept. 1998).

 36. IrvIn-erICkson, rAphAël lemkIn And the ConCept of genoCIde, supra note 22, at 145–47.
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act is much lower. Oftentimes, the threshold constitutes a simple showing 
that the defendant was in a position of authority over those who committed 
the acts. In these instances, all that is required to demonstrate the mental 
element of criminal liability is that the defendant must have known that 
the crime was going to occur because of his or her actions or inaction as 
a superior in the chain of command. For sexual crimes, on the other hand, 
the ICTR and ICTY required evidence of a superior’s direct knowledge of 
his or her subordinate’s actions in the form of physical evidence or specific 
orders, and established with more than the kinds of circumstantial evidence 
and witness testimony allowed for other types of offences.37

This bias in evidentiary standards that is present throughout the history 
of international criminal law is likewise at work in the ECCC. Collecting 
physical evidence of sexual crimes, especially rape, compounds the problem 
because it is more difficult to acquire than for other crimes, for medical, sci-
entific, and social reasons.38 In Case 002, this problem was made even more 
daunting since the alleged sexual crimes occurred over thirty years ago. To 
overcome these evidentiary biases for sexual crimes, which are not explicit 
in the law, but rather inferred, investigators and prosecutors were forced 
to conduct more thorough investigations and analysis or to present these 
crimes with a “broader context which makes clear that the sexual violence 
is an integral part of the organized war effort rather than mere ‘incidental’ 
or ‘opportunistic’ incidents.”39 In Case 002, the ECCC trial chamber struck 
down an attempt to characterize sexual crimes as an aspect of the crimes 
against humanity and war crimes for which the defendants were charged.40 
And, finally, the co-investigating judges in Case 002 ruled that the high 
ranking Khmer Rouge defendants could only be charged with sexual crimes 
if the acts occurred within the context of forced marriages organized by the 
regime, and not for the systematic sexual crimes committed by Khmer Rouge 
soldiers and officials under their command.41

In the ECCC, there is still a chance that Khieu Samphan and Nuon Chea 
can be convicted with sexual crimes because the case has been divided 

 37. Susana SáCouto & Katherine Cleary, Importance of Effective Investigation of Sexual 
Violence and Gender-Based Crimes at the International Criminal Court, 17 Am. unIv. J. 
gender, soC. pol’y & l. 339, 357–58 (2009).

 38. Jaimie Morse, Documenting Mass Rape: Medical Evidence Collection Techniques as 
Humanitarian Technology, 8 genoCIde stud. & preventIon: An Int’l J. 63 (2014).

 39. SáCouto & Cleary, supra note 37, at 358.
 40. Case 002/01, Case No. 002/19–09–2007/ECCC/TC, Judgment, ¶¶ 175–78 (Extraordinary 

Chambers in the Cts. of Cambodia 7 Aug. 2014).
 41. Id. ¶¶ 128–31. The ECCC indictment for Case 002, and the eventual judgment in Case 

002/01, retreated from the legal precedents established by the Special Court for Sierra 
Leone, which established that forced marriage constituted a form of sexual slavery. 
Prosecutor v. Taylor, Case No. SCSL-03–01-T, Judgment, ¶¶ 1111–18 (Special Ct. for 
Sierra Leone 18 May 2012).
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into two separate trials, with two sets of charges. The first half of Case 002, 
referred to as Case 002/01, focused on charges related to crimes against 
humanity. Case 002/01 concluded in 2014, but the second half of the case, 
Case 002/02, focusing on charges of genocide, had recently begun at the time 
this article was written. As of the date of publication, the final judgment of 
Case 002/02 has not been reached. However, the inability to convict Khieu 
Samphan and Nuon Chea in Case 002/01 for the crime against humanity 
of rape, and other acts consistent with crimes of sexual violence, will likely 
be repeated in Case 002/02.42

III. CASE 002: SEXUAL CRIMES BEFORE THE ECCC

Cambodian law established the ECCC in 2004 to bring to trial senior CPK 
leaders and those most responsible for crimes committed between 17 April 
1975 and 6 January 1979 under the DK government. A hybrid international 
and national tribunal, UN-backed ECCC represents the first time an inter-
national criminal court has attempted to integrate international and domes-
tic law to prosecute high-level defendants for war crimes, crimes against 
humanity, and genocide. Located within the Cambodian court system, the 
ECCC contains international and national judges, prosecutors, officers, and 
staff members.43

Initially, acts consistent with sexual crimes were not included in the 
charges or the indictment for Case 002 (including Case 002/01 and 002/02) 
against Nuon Chea and Khieu Samphan. That they were included in the case 
at all occurred only after considerable protest from civil society groups. The 
court nevertheless limited what kinds of acts of sexual violence considered, 
and only heard evidence of rape that occurred within the forced marriages 
organized by the CPK regime.44 As outlined above, we should not view 
acts consistent with sexual crimes as incidental attacks upon individuals by 
individuals occurring in armed conflict because of organizational chaos, 
but rather as systematic and strategic aspects of armed conflict and war 
crimes. The co-investigating judges in Case 002 raised the possibility that 
the vast majority of sexual violence committed by Khmer Rouge cadres and 
officials cannot be prosecuted as war crimes because the acts were not a 

 42. The Co-Prosecutor’s closing brief in Case 002/02 argued that crimes against human-
ity and genocide were committed systematically throughout the country, and that the 
administrative power ordering these crimes was centralized and hierarchical in the DK 
regime. The Co-Prosecutor’s argument linked genocide, crimes against humanity, and 
grave breaches of the Geneva conventions to acts such as forced relocations, labor 
camps, prisons, enslavement, forced marriage, rape, torture purges, and executions. 
See AlexAnder lABAn hInton, the JustICe fACAde: trIAls of trAnsItIon In CAmBodIA 42 (2018).

 43. the khmer rouge trIBunAl 14 (John D. Ciorciari ed., 2006).
 44. de Langis, supra note 8, at 42.



2018 Prosecuting Sexual Violence at the Cambodian War Crimes Tribunal 579

fundamental aspect of the conflict, and they ruled that the defendants could 
not be prosecuted for sexual crimes outside of forced marriages because the 
DK regime had outlawed the rape, sexual violence, and sexual immorality 
as a matter of state policy.45 As such, Case 002 raises important questions 
over the prosecution of sexual crimes as acts of state.

In Case 002, one challenge for prosecuting sexual crimes was demonstrat-
ing that sexual crimes were part of the larger criminal program perpetrated by 
the defendants during the years in which they served as high-ranking officials 
in the CPK. However, the larger problem was that the statute of the ECCC, 
unlike the ICTY and ICTR, did not recognize crimes consistent with sexual 
crimes to be crimes against humanity.46 The co-prosecutors’ office, therefore, 
did not request for investigations of acts consistent with sexual crimes at the 
beginning of Case 002. The prosecutors submitted these requests only after 
pressure by advocacy groups in 2009.47 Of particular concern to advocacy 
groups were the forced marriages orchestrated by the DK regime, which the 
co-investigating judges determined, were implemented throughout the entire 
time over which the court had jurisdiction, and throughout the country.

To date, “the charge of forced marriage is second only to forced [popu-
lation] transfers” in terms of the number of people who have come forward 
to participate as civil parties and testify as victims before the ECCC.48 This 
ability for civil parties and victim groups to mobilize around the issue of 
sexual crimes not only indicates the ability of civil society groups to shape 
the content of international justice mechanisms,49 but also the high degree 
of opprobrium that Cambodian people carry for the forced marriages or-

 45. Id. at 40–41.
 46. See Prosecutor v. Nikolić, Case No. IT-94–2-S, Sentencing Judgment, ¶¶ 108–11 (Int’l 

Crim. Trib. for the Former Yugoslavia 18 Dec. 2003) (concluding that sexual violence was 
a form of persecution and therefore qualified as a crime against humanity). Regarding 
the ICTR, see Prosecutor v. Akayesu, Case No. ICTR-96–4-T, Judgment, ¶¶ 507–08 (Int’l 
Crim. Trib. For Rwanda 2 Sept. 1998) (finding that rape committed in societies where 
lineage is passed through the father can constitute evidence of genocide); Prosecutor 
v. Rukundo, Case No. ICTR-2001–70-T, Judgment, ¶¶ 574–76 (Int’l Crim. Trib. for 
Rwanda 7 Feb. 2009) (finding the defendant guilty of genocide for sexual assault of a 
Tutsi woman).

 47. Co-Lawyers for Civil Parties, Second Request for Investigative Actions Concerning Forced 
Marriages and Forced Sexual Relations, Case File No. 002/19–09–2007-ECCC/OCIJ 
(Extraordinary Chambers in the Cts. of Cambodia 15 July 2009); Order on Request for 
Investigative Action Concerning Forced Marriage and Forced Sexual Relations, Case 
No. 002/19–09–2007-ECCC-OCIJ (Extraordinary Chambers in the Cts. of Cambodia 18 
Dec. 2009). See Silke Studzinsky, Blind in one eye? Is the ICC a Model of How Sexual 
Crimes Should Be Investigated and Treated?, heInrICh Böll stIftung foundAtIon gundA 
werner InstItute for femInIsm & gender demoCrACy (16 Apr. 2012), available at https://
www.gwi-boell.de/en/2012/04/16/blind-one-icc-model-how-sexual-crimes-should-be-
investigated-and-treated.

 48. de Langis, supra note 8, at 40.
 49. Christoph Sperfeldt, Cambodian Civil Society and the Khmer Rouge Tribunal, 6 Int’l J. 

trAnsItIonAl. Just. 149 (2012).
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ganized by the Khmer Rouge—a genocidal regime that killed nearly half 
the population, executed almost every doctor, artist, monk, and nun in the 
country, abolished money, and banned social institutions such of Buddhism 
and the family.50 That the forced population transfers and forced marriages 
are the two most significant issues motivating Cambodian citizens to par-
ticipate in the ECCC as civil parties, speaks to the fact Cambodians today 
hold these two issues as the most injurious and lasting consequences of the 
Khmer Rouge regime.51

The DK regime mandated forced wedding ceremonies, but the actual 
weddings and ceremonies were arranged and officiated by local-level CPK 
cadres. In these ceremonies, men and women were forcibly married, of-
ten times in mass ceremonies. People who refused to marry, or refused to 
consummate the marriage, were imprisoned and tortured, and sometimes 
executed.52 After becoming pregnant, wives were often separated from their 
husbands, who were then often sent to gendered work units or killed.53 
Because of the nature of the act during the DK regime, the crime of forced 
marriage, as taken up by the ECCC, is unique in international law. It recog-
nizes that the sexual acts within these forced marriages are involuntary and 
constitute rape, and therefore both men and women are equally victims of 
rape, suffering the psychological, social, and physical consequences of the 
forced marriages and the forced sexual relationships within these marriages.54

The co-investigating judges’ closing order (the indictment) of Case 002 
identifies these forced marriages, and the rape inside the marriages, as central 
to the CPK strategy of ruling and controlling the populace of Cambodia.55 

 50. For the standard overview of the atrocities, see Ben keIrnAn, the pol pot regIme: rACe, 
power, And genoCIde In CAmBodIA under the khmer rouge, 1975–79, at 54 (1996).

 51. Cf. hInton, supra note 42. Hinton presents a careful accounting of how civil party 
activism and the demands for justice articulated by civil parties are shaped, not neces-
sarily by a previously determined or naturalized demand for justice or a spontaneous 
reaction to past experiences of suffering, but by a transitional justice imaginary that is 
shaped by discourse of human rights and justice and the lived experience of those who 
engage with it. Key interstitial spaces in Hinton’s analysis include the NGOs conduct-
ing outreach to civil parties, the experience of particular individuals ranging from civil 
parties to cosmopolitan intermediaries, and the resulting flow of knowledge and power 
within the transitional justice assemblage, that shapes and structures expectations of, 
and demands for, justice. For Hinton’s discussion on how rape under the Khmer Rouge 
regime emerges as a significant theme in victim’s narratives, plays and artistic renderings 
of suffering, and collective memories of trauma, see id. at 78, 174, 188, 190, 235.

 52. Sok-Kheang Ly, Love and Marriage under the Khmer Rouge Regime, doCumentAtIon Ctr. 
of CAmBodIA (19 Sept. 2007), available at http://www.d.dccam.org/Projects/Living_Doc/
Love%20and%20Marriage%20under%20the%20KR%20Regime.pdf.

 53. khAmBoly dy, A hIstory of demoCrAtIC kAmpuCheA: 1975–1979, at 26–27 (2007); Bridgette 
A. Toy-Cronin, What is Forced Marriage? Towards a Definition of Forced Marriage as a 
Crime Against Humanity, 19 Colum. J. gender & l. 539, 552 (2010).

 54. de Langis, supra note 8, at 40–41.
 55. Case 002, Case No. 002/19–9–2007-ECCC-OCIJ, Closing Order, ¶ 1430, 1441 (Extraor-

dinary Chambers in Cts. of Cambodia 15 Sept. 2010).
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The co-investigating judges also found that “it is clearly established that 
under the Democratic Kampuchea regime crimes against humanity of rape 
were committed in diverse circumstances, notably in the security centres 
of Kraing Ta Chan, the North Zone security centre, Prey Damrei Srot, S-21, 
and Sang, as well as at the Tram Kok Cooperatives.”56 In these sites, the 
indictment continues, “the perpetrators purposefully committed … rape 
as a crime against humanity.”57 However, the co-investigating judges ruled 
that the defendants could not be charged with sexual crimes outside of the 
institutions of forced marriage because all “intimate relationships outside of 
marriage were considered to be against the collectivist approach of the CPK,” 
and those who were suspected of such “‘immoral’ behaviour [including rape] 
were categorized as ‘bad-elements’ or ‘enemies’” were punished through 
“re-education,” torture, or execution.58 The court deemed forced marriage 
relevant to the prosecution of the defendants because it was connected to 
the overall objectives of the DK regime, intended “to control the interaction 
between individuals . . . by matching people with similar political status 
and marrying soldiers.”59 Rape, on the other hand, could not be prosecuted 
because, according to the closing order, it was beyond the specific intent 
of the regime.60

Based on these facts, the co-investigating judges considered that the 
official CPK policy regarding rape was to prevent rape and to punish the 
perpetrators. “Despite the fact that this policy did not manage to prevent 
rape,” they wrote in the indictment, “it cannot be considered that rape was 
one of the crimes used by the CPK leaders to implement the common pur-
pose.”61 The prosecution in Case 002 was therefore allowed to charge the 
defendants with sexual crimes within the context of forced marriages, which 
were a matter of state policy, but not rape and other forms of sexual crimes 
outside of forced marriages, because the state policy, the defendants helped 
formulate and implement, was, on paper at least, intended to prevent these 
crimes. This ruling included sexual crimes at the notorious prison S-21, where 
Case 001 against the prison commander established that Nuon Chea and 
the CKP Standing Committee directly oversaw the operation of the prison, 
the interrogation of prisoners, and the punishment of crimes meted out by 
prison guards and staff.62

The Court’s conclusion in the closing order raises the question of whether 
an individual can be held liable for actions that he or she ordered a sub-

 56. Id. ¶ 1426.
 57. Id. ¶ 1427.
 58. Id. ¶ 191.
 59. Id. ¶ 217.
 60. Id. ¶ 1429.
 61. Id.
 62. Id. ¶¶ 628–43.
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ordinate not to do, or actions that he or she tried to prevent as a matter of 
policy. The question inverts the traditional jurisdictional element of crimes 
against humanity and genocide, where the prosecutor must show that the 
accused either committed criminal acts that were part of an overall policy, 
or helped create that policy—whether that policy emanates from state or 
non-state actors.63 It is this requirement, that the acts be committed by states 
or organized groups, which differentiates crimes against humanity and geno-
cide from other types of mass victimization. Forced marriage, as a matter of 
state policy, therefore falls within the scope of crimes against humanity for 
which the defendants can be charged. But sexual crimes outside the insti-
tution of forced marriages, when formally outlawed and prohibited by the 
DK regime as a matter of policy, therefore do not fall under the category of 
crimes against humanity or genocide. As the co-investigating judges ruled, 
the state policy explicitly prohibiting sexual crimes disqualified the acts as 
crimes against humanity.

Therefore, in order to demonstrate that rape, during the DK regime, 
qualifies as crimes against humanity—for which Khieu Samphan and Nuon 
Chea can be held liable—the prosecutor must demonstrate that the sexual 
crimes were intentional and purposeful state actions that occurred even 
though state policy was orientated towards preventing these acts. And, in-
deed, Lemkin’s writings can be instructive, charting a path for prosecuting 
the defendants for rape by showing that acts consistent with sexual violence, 
such as rape, are systematically connected to state and government actions, 
and therefore integral to the larger crimes being perpetrated—despite the 
existence of policies and laws prohibiting such sexual violence.

IV. THE QUESTION OF STATE POLICY AND CRIMINAL INTENT

William Schabas argues that state policy should be an important element 
in genocide and mass atrocity prosecutions under international law, and 
that the existence of a state policy is proof of criminal intent.64 It is hard to 
imagine a genocide that is not organized by a state or state-like entity, or a 
clique associated with it, Schabas writes.65 As the ICTR Trial Chamber ruled, 
Schabas continues, “although a specific plan to destroy does not constitute 
an element of genocide, it would appear that it is not easy to carry out a 
genocide without a plan” and that such a plan would be evidence of the 
specific intent requirement for the crime of genocide.66 The prosecution of 

 63. BAssIounI, supra note 19, at 249.
 64. William A. Schabas, State Policy as an Element of International Crimes, 98 J. CrIm. l. & 

CrImInology 953, 953 (2008).
 65. Id. at 966.
 66. Id. See Prosecutor v. Kayishema, Case No. ICTR 95–1-T, Judgement, ¶ 94 (Int’l Crim. 

Trib. for Rwanda 21 May 1999).
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genocide, therefore, involves identifying a plan or policy, and then prosecut-
ing those who implemented the plan or policy. Schabas thereby advocates 
for abandoning the search for specific intent, and argues that international 
criminal courts should instead search for state policies of mass atrocities, 
prosecuting only the individuals who know about and implemented the 
policy, while allowing ordinary national courts to prosecute everyone else 
for homicide (and other crimes).67

Looking to state policy to determine criminal intent in cases of genocide 
and other mass atrocities is helpful, furthermore, because these crimes are 
usually “committed by individuals…harnessing institutions of the state and 
of civil society…that constitute the basis of the state and its legitimacy.”68 
It is important to remember that state polices and state actions are two dif-
ferent things, however. Not all state actions are undertaken as a matter of 
policy, and not all polices generate coordinating actions. In the case of the 
DK government, the puritanical policies of the Khmer Rouge to prohibit rape 
and other forms of “immorality” occurred at the same time that Khmer Rouge 
leaders were perpetrating a system of terror in which sexual crimes figured 
prominently.69 So, are state polices a reliable method of proving criminal 
intent? Yes, in the sense that, in the prosecution of state actors, the existence 
of official state policies is convenient for proving that those individuals in-
tended to commit a certain act, especially when no direct orders to commit 
war crimes can be found.70 But criminal liability should rest squarely in the 
actions of states and groups that are set forth by individuals within govern-
ments, not necessarily state polices. In other words, we should constitute 
criminal liability by actions, and not by what states, groups, and leaders say 
they intend to do through their statements of plans or their policies. In such 
a formulation, it is the act itself that constitutes the intent, not the statement 
or declaration of the intent. This is a crucial distinction, because it allows 
for a situation where the criminal intent of a state official is still maintained 
even when that state official put forth plans and policies that, in word but 
not in deed, intended to prevent these acts from occurring. Such a formula-
tion allows criminal liability to be maintained, because an act, prohibited 
in policy but encouraged in practice, is as an integral aspect of the criminal 
program a defendant is accused of setting in motion.

 67. Schabas, supra note 64, at 982. But see, Guénaël Mettraux, The Definition of Crimes 
Against Humanity and the Question of a “Policy” Element, in forgIng A ConventIon for 
CrImes AgAInst humAnIty (Leila Nadya Sadat ed., 2011); Yves Hamuli Kabumba, L’élément 
Politique des Crimes Contre l’Humanité: État des Lieux de la Jurisprudence de la Cour 
Pénale Internationale, 52 CAn. y.B. Int’l l. 223 (2015).

 68. JennIfer BAlInt, genoCIde, stAte CrIme And the lAw: In the nAme of the stAte 9 (2012). But see, 
Matt Halling, Push the Envelope—Watch It Bend: Removing the Policy Requirement 
and Extending Crimes Against Humanity, 23 leIden J. Int’l l. 827 (2010).

 69. See shAw, supra note 10, at 180–81.
 70. Schabas, supra note 64, at 982.
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Criminal responsibility for genocide, crimes against humanity, and war 
crimes recognizes three primary circles of actors: those who perpetrated 
the material element of the crime; those who aided and abetted the crime; 
and those who ordered, commanded, or conspired in the commission of 
the crime, but did not participate in the actus reus.71 The above assessment 
of the connection between state policy, state practice, and criminal intent 
can be used to support a normative claim that, for the low-level execution-
ers of the crime, it makes sense to apply the higher legal requirement of 
specific intent because these actors would not have the ability to set in 
motion events that lead to mass atrocities, nor maintain plausible deniabil-
ity by isolating themselves from the act through the chain of command.72 
For high-level actors who execute programs of mass atrocities, by contrast, 
criminal responsibility should rest in their knowledge of the facts and the 
foreseeable consequences of the actions they helped construct. Such an 
approach recognizes that the high-level executioners of programs of mass 
atrocities facilitate collective programs that result in mass atrocities, which 
could not be materially possible without people who have the capacity to 
marshal public power, social and political institutions, resources, and a cer-
tain degree of willing subordinates—all of whom have their own individual 
intentions and motives, but nevertheless, knowingly participate in a program 
that will result in crimes against humanity and genocide.

Could Khieu Samphan and Nuon Chea have been held liable for rape 
outside of forced marriages—even though DK policies intended to prevent 
these crimes? No, if the mens rea of criminal liability is considered in terms 
of specific intent because no specific, direct order could ever be produced. 
In fact, the opposite has been produced: DR orders, policies, and criminal 
codes stipulating that rape and other forms of so-called sexual immorality 
must not occur within the country. If we consider mens rea in terms of 
knowledge, however, then yes, the senior leaders of the DK government 
can be held liable for these acts. The orders of high-ranking leaders and the 
state policies these leaders propagated would be irrelevant, so long as the 
accused knowingly created conditions in which the acts would occur as an 
integral aspect of the conflict, advancing the larger goals of the overarching 
war crimes the Khmer Rouge perpetrated. Therefore, it is possible that Khieu 
Samphan and Nuon Chea could be criminally liable for sexual crimes, es-
pecially rape, in DK, even though DK policy prohibited these acts, because 
such sexual crimes were an intrinsic and foreseeable aspect of the program 
of mass atrocities they were responsible for perpetrating. This is especially 
so for the rapes and other sexual crimes committed in DK detention centres, 
against people who were identified as enemies of the revolution and “bad 

 71. BAssIounI, supra note 19, at 247.
 72. Id. at 248–49.
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elements” who had to be purged from society. The standard would also hold 
for prosecuting the defendants for rape and other sexual crimes committed 
against members of ethnic Cham and Vietnamese minorities, whom the DK 
regime sought to eradicate from the country.73

There is a growing body of scholarship that demonstrates the DK re-
gime used rape and facilitated other sexual crimes while, at the same time, 
propagating laws to eradicate rape and sexual deviancy.74 Parsing the DK 
Code of Conduct for Combatants highlights the problem of separating gov-
ernment and state policies from actions. Article 6 of the Code reads: “[d]o 
not abuse women (forcing a woman to have consensual sex or having sex 
with a woman who is not your wife).”75 However, it should be observed 
that, strictly speaking, the Article does not outlaw rape. For one, it sanctions 
rape inside of marriage. Moreover, the law quite clearly intended to prohibit 
any sexual relationships—including consensual sex—that occurred outside 
of marriage. Given the widespread practice of forced state marriages, this 
would have criminalized sexual relations outside of state approved unions. 
The law was therefore part of a larger plan of “subordinating all human re-
lations to the aims of the revolution” and ensuring that the sexual activities 
of Cambodians conformed within revolutionary aims.76 The Khmer Rouge 
divided Cambodian society into “good elements” for whom the revolution 
was supposedly being waged, and the “bad elements,” who were dehuman-
ized for their supposedly imperialist tendencies, and subjected to arrest, 
re-education, imprisonment, torture, and mass extermination through hard 
labor or execution.77 It goes without saying that the “bad elements,” the 
people to be exterminated from society, did not have social standing, nor 
legal standing, as individuals with basic rights. Under the logic of the regime, 
rape could not be committed against “bad elements” because they did not 
have individual rights that could be violated—just as murder and torture 
could not be committed against them in the sense that taking the lives and 
causing severe bodily harm to people who were “bad elements” was not 
a crime. Prohibitions against “abusing women,” therefore, did not apply to 
acts committed against “bad elements” because the prohibitions against rape 

 73. Katrina Anderson, Turning Reconciliation on its Head: Responding to Sexual Violence 
Under the Khmer Rouge, 3 seAttle J. soC. Just. 785, 789–95 (2004) (on prosecution 
strategies of Khmer Rouge sexual violence under international law, and the predictable 
failures to satisfactorily investigate these crimes).

 74. shAw, supra note 10, at 180–81.
 75. Youk Chhang, Searching for the Truth: The 6th Code of Conduct, 15 mAg. doCumentAtIon 

Cetr. CAmBodIA 1 (2001).
 76. Theresa de Langis & Silke Studzinsky, Briefing Paper on the ECCC, the Cambodian 

Women’s Hearing, and Steps for Addressing Sexual Violence under the Khmer Rouge 
Regime 5 (2012), available at http://gbvkr.org/wp-content/uploads/2013/02/Briefing-
Paper-on-VAWECCC-Theresa-de-Langis-Final-ENG.pdf.

 77. Id. at 6.
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were intended to regulate the interactions of only the “good elements,” the 
people who deserved to live in the revolutionary society. David Chandler, in 
his authoritative book Voices from S-21, has documented prison guards in 
the notorious S-21 prison who admitted to “having sex” with female prison-
ers and conducing sexual torture.78 The head of the S-21, Kaing Guek Eav, 
testified in ECCC Case 001 that he informed the CPK Standing Committee of 
instances where guards under his command raped political prisoners, and that 
the Standing Committee—a body in which Nuon Chea as the CPK Deputy 
Secretary was a full member—ordered no sanctions against the rapists.79

Sexual violence committed outside of forced marriages by CPK cadre 
and officials were endemic during the rule of the CPK, throughout the coun-
try.80 The same laws that made flirting between unapproved couples a crime 
punishable by death, also criminalized being the victim of rape.81 As survivor 
interviews across the country have shown, the laws encouraged DK officials 
to commit rape against people who were labeled enemies of the revolution, 
or “bad elements,” because those who reported the rape would either risk 
reporting the crime to an official colluding with the rapists or risk reporting 
the crime to an official who followed the law (who would re-educate or 
execute the victim for having sexual relations outside of marriage).82

While there are no quantitative studies to demonstrate the prevalence 
and rate of sexual violence in DK between 1976 and 1979, three authorita-
tive qualitative studies reveal that all of the rapes reported during the DK 
period were committed by CPK cadres or DK officials.83 The acts included 
individual rapes, gang rapes, mass rapes, sexual assaults with foreign objects, 
sexual slavery, gender-based degradations, and gender-based mutilations 
committed in prisons, execution sites, in CPK installations, cooperatives, 
and local communes. The victims came from all sectors of society—includ-
ing CPK cadres and DK officials—and were mostly, but not exclusively, 
women.84 The DK regime targeted ethnic Vietnamese and Cham Muslim 

 78. dAvId ChAndler, voICes from s-21: terror And hIstory In pol pot’s seCret prIson 131, 201 
(1999).

 79. David Scheffer, You Cannot Smash Human Beings, CAmBodIA trIBunAl monItor 4–6 (2009), 
available at http://www.cambodiatribunal.org/sites/default/files/ctm_blog_11–23–2009.
pdf.

 80. de Langis, supra note 8, at 41.
 81. Kalyanee Mam, Searching for Truth: Evidence of Sexual Abuse During the Rule of 

Democratic Kampuchea, 15 mAg. doCumentAtIon Ctr. CAmBodIA 4 (2001).
 82. Id. at 5. See also Theresa de Langis, Cambodian Women’s Oral History Project: Life 

Stories of Survival under the Khmer Rouge Regime, CAmBodIAn women’s orAl hIst. proJeCt 
(2013), available at http://www.cambodianwomensoralhistory.com.

 83. kAsumI nAkAgAwA, gender-BAsed vIolenCe durIng the khmer rouge regIme: storIes of survIvors 
from the demoCrAtIC kAmpuCheA (1975–1979) (2007); nAtAle, supra note 9, at 3; sAvorn, 
supra note 9, at 1.

 84. See CAmBodIA defenders proJeCt, report on the proCeedIngs of the 2011 women’s heArIng on 
sexuAl vIolenCe under the khmer rouge regIme 13–14 (Alison Barclay & Beini Ye eds., 2012), 
available at http://gbvkr.org/wp-content/uploads/2013/01/ Report-on-2011-Womens-
Hearing_Phnom-Penh.pdf.
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minorities most frequently, indicating that sexual crimes were connected to 
genocides the DK perpetrated against these groups.85 As Theresa de Langis 
has pointed out, in each instance the perpetrators were identified as agents 
of the DK regime (which is all of the reported cases), no punishment of the 
perpetrators was recorded.86

V.  WHAT’S NEXT?: THE “BEST LAST CHANCE” TO PROSECUTE SEXUAL 
CRIMES AT THE ECCC

Given the magnitude and scope of the charges, in September 2011 the Trial 
Chamber divided Case 002 into two trials. Many observers speculate that 
the Trial Chambers severed the charges into two cases to achieve at least 
one final judgment before the elderly defendants passed away.87 However, 
there is a conceptual difference between the charges, with Case 002/01 
focusing primarily on charges of crimes against humanity, and Case 002/02 
on charges of genocide, crimes committed against ethnic minorities, Bud-
dhists, and forced marriages on a national level.88 Indeed, there is consider-
able evidence that sexual violence was a fundamental aspect of the actions 
of the DK state, in the context of the armed conflict waged by the Khmer 
Rouge, and that this violence was an integral aspect of the state’s criminal 
program. Yet, this fact stands alongside policies of the DK government to 
punish and prevent sexual violence. Sexual violence against “bad elements” 
during the DK regime would not have registered as crimes under the law 
because the victims were not considered full and equal members of the 
revolutionary political society, and therefore could not be victims of crimes. 
The very genocidal processes that rendered the victims of the Khmer Rouge 
into people deserving of death—people who should be killed despite the 
existence of criminal laws that outlawed killing in the DK regime—would 
have ensured that laws against sexual violence would not have applied to 
victims of DK state violence, or Khmer Rouge cadre.

On 7 August 2014, the Trial Chamber in Case 002/01, sentenced Nuon 
Chea and Khieu Samphan to life imprisonment, finding them guilty of the 
crimes against humanity of extermination, persecution on political grounds, 
and inhuman acts comprising forced transfers, enforced disappearances, and 
attacks upon human dignity.89 While the co-investigating judges in the pre-trial 

 85. elIzABeth BeCker, when the wAr wAs over: CAmBodIA And the khmer rouge revolutIon 39, 
153 (1998). See also fArInA so, the hIJAB of CAmBodIA: memorIes of ChAm muslIm women 
After the khmer rouge (2011).

 86. de Langis, supra note 8, at 41.
 87. Id. at 43.
 88. Case 002, Case No. 002/19–09–2007-ECCC/TC, Decision on Additional Severance of 

Case 002 and Scope of Case 002/02, ¶¶ 33–38 (Extraordinary Chambers in the Cts. 
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 89. Case 002/01, Case No. 002/19–09–2007/ECCC/TC, Judgment, ¶¶ 1055–61 (Extraordi-
nary Chambers in the Cts. of Cambodia 7 Aug. 2014).
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chamber found that Nuon Chea and Khieu Samphan could be charged only 
with sexual crimes within the context of forced marriages, the trial Chamber 
for Case 002/01 confirmed that there was evidence that forced marriages 
were part of CPK policy, but cleared the defendants of these charges.90 The 
chambers ruled that forced marriages, and the rape within these marriages, 
did not fall under the purview of the charges of the specific crimes against 
humanity before the court, but could be considered in Case 002/002.91 Case 
002/02, which also addresses the question of forced marriages, is called the 
“best last chance” for the ECCC to respond to these often neglected crimes 
in times of conflict and atrocity.92 Even this assessment, however, appears to 
be overly optimistic. Indeed, the charges in Case 002/02 are more expan-
sive than 002/01, and focus on the DK regime’s persecution of vulnerable 
groups. However, the same closing order that served as the indictment for 
Case 002/01 serves as the indictment for Case 002/02. This means that the 
trial chamber is again limited in the charges that can be considered, hearing 
evidence in Case 002/02 only with regard to the rapes that occurred within 
forced marriages—just as the trial chamber was limited in Case 002/01. 
Moreover, the only charges of genocide listed in the indictment are charges 
of genocide against the Cham by killing and genocide of the Vietnamese 
by killing.93 As a result, it has been exceedingly difficult for Case 002/02 to 
introduce sexual crimes into the trial proceeding, especially in connection 
to the charges of genocide.

Limiting the charges of genocide to only genocide by killing—and fur-
ther limiting genocide to only apply to the treatment of two ethnic minority 
groups, and not the full scope of violence within the DK regime—will also 
prevent the ECCC from fully considering forced marriages and the rape 
within these marriages in Case 002/02. These limitations miss the point 
that sexual violence was endemic to the rule of the Khmer Rouge—even 
though the regime and its leaders claimed they sought to purify society of 
sexual immorality. It also fails to acknowledge an important aspect of Khmer 
Rouge revolutionary violence: forced marriages and prescriptions for sexual 
relationships were a central feature of the CPK attempt to eradicate an entire 
perceived group of “bad elements” from society, and rebuild a new revolu-
tionary society around revolutionary principles, where the family as a social 
institution would be dismantled and replaced by the central party organiza-
tion.94 The chambers in the ECCC in Case 002 settled on a conclusion that 

 90. Id. ¶¶ 130, 1057.
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sexual crimes—rape and forced marriages—are uncoordinated or haphazard, 
because the larger criminal program the accused set in motion happened to 
create the conditions that allowed these acts to occur. This conceptualiza-
tion of acts consistent with sexual crimes, which Lemkin rejected about six 
decades earlier at the IMT, is likely to make the outcome of Case 002/02 
little different from the outcome of Case 002/01: unless the prosecution is 
able to show (1) that rape and sexual crimes were integral aspects of the DK 
regime’s larger criminal program; and (2) that the defendants were causally 
connected to acts consistent with sexual crimes by virtue of their position 
as high ranking members of the DK regime, where they willingly facilitated 
a criminal program that employed rape and other sexual crimes as part of 
its common purpose, despite the existence of state policies to the contrary.

VI. CONCLUSION: THE FAILURES OF JUSTICE

The forced marriages in the DK carried social and psychological consequenc-
es that continue to shape the lives of Cambodians more than three decades 
after the collapse of the DK government,95 representing a continuation of the 
legacy of genocide and mass atrocities, long after their commission. Many 
forcibly married couples who had children still live together, either out of 
a sense of responsibility for their children, a sense of closeness forged from 
a common experience of suffering, because they have grown to genuinely 
love each other, or because of cultural norms that make divorce unaccept-
able.96 But is this sexual violence any worse, from the perspective of those 
who suffered the acts, than the sexual violence committed by Khmer Rouge 
cadre and officials outside of the institution of forced marriages? The sexual 
violence of the regime—whether it falls under the purview of the law—will 
carry consequences for generations of victims and survivors. This alone 
would be reason enough to prosecute sexual violence as a component of 
genocide, crimes against humanity, and war crimes at the ECCC.

Returning to the question of the prosecution of sexual crimes as acts of 
state—can leaders of regimes be held criminally liable for acts consistent 
with sexual crimes, even when they are issuing orders to the contrary or 
creating state polices that seek to prevent such acts? In Case 002, applying 
Lemkin’s standard of interpreting the seemingly disparate acts committed 
against individuals  within the context of mass atrocities into the overarching 
structure of that conflict, would suggest that the answer is yes. The leaders 
who perpetuate a program of mass atrocities to achieve certain goals within 

 95. levIne, supra note 94.
 96. Beini Ye, Forced Marriages as Mirrors of Cambodian Conflict Transformation, 23 peACe 
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the context of armed conflict can be held responsible for all the acts that 
constitute that program—whether or not they gave direct orders or crafted 
policies to that effect.

In the context of this argument, it is important to remember that all 
genocides (indeed, all forms of mass violence) rely on the social construction 
of imagined enemies to be targeted or destroyed. The ECCC, by citing the 
DK Code of Conduct for Combatants—to argue that the defendants in Case 
002 could not be held liable for acts of sexual violence committed outside 
the institution of forced marriages because they had clearly tried to outlaw 
these acts—inadvertently introduced into the ECCC the very same categories 
of legality and illegality that underscored the logic of the genocide. After 
all, it was the very same legal document that—while prescribing capital 
punishment for illegal flirting, let alone rape—allowed for sexual violence 
and torture to be committed against people who were identified as “bad 
elements” and targeted for elimination. These sub-human people could not 
be raped or sexually abused, in the logic of the DK government, precisely 
because they were not fit to live in the revolutionary society to begin with. 
The ECCC’s decision, therefore, created a situation where the victims of 
genocide, who were raped and sexually violated, legally under the laws of 
the genocidal DK government, cannot have their violations brought to justice 
at the ECCC. In such a way, the ECCC used the DK Code of Conduct for 
Combatants as a criteria for delineating between what could and could not 
be prosecuted in the courts. When it comes to sexual violence committed 
during the Khmer Rouge regime, therefore, the Khmer Rouge attempt to 
eliminate people who were “bad elements” has yielded a second erasure 
of sorts, this time at the very tribunal established to bring justice for the 
atrocities committed by the Khmer Rouge.


